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Private  land  conservation  is becoming  a popular  policy  approach,  given  the  constraints  of  increasing
public  protected  areas,  which  include  reduced  availability  of land  for purchase,  insufficient  budgets  for
acquisition,  and  escalating  management  costs  of small,  isolated  reserves.  Conservation  covenants  repre-
sent a common  policy  instrument,  now  prominent  in the  United  States,  Canada  and  Australia,  employed
to  compliment  the  protected  area  network.  When  ‘topsoil’  and  subsoil,  or ‘mineral’  use rights  are  decou-
pled,  however,  the  security  of  covenants  can  become  threatened  if the  country’s  economic  policies  take
priority over  conservation  policies  and  mining  is  permitted  where  covenants  exist.  We  discuss  this issue
on a  theoretical  level,  examining  four potential  scenarios  in  which  use  rights  are  decoupled  or  coupled.
We demonstrate  that  decoupled  use rights  can  create  an imbalance  in  the  costs  and  benefits,  to landhold-
ueensland ers and  the  government,  from  conservation  and  mining  activities  on  private  properties.  We  then  present
a case  study  in  Queensland,  Australia,  in  which  the  discrepancy  of  biodiversity  and  mining  policies  is
directly  threatening  the  ecological  outcomes  of conservation  covenants  on  private  land.  We  also  reflect
on our  own  personal  research  with  landholders  in  Queensland  to  highlight  the  social  consequences  of
such  a policy  position  on  the ability  of State  and  Federal  Governments  to  meet  their  policy  commitments.
The  conflicts  we  identify  can be  used  to  improve  the  transparency  of  private  land  conservation.
ntroduction

Conservation covenants have emerged over recent decades to
rotect ecosystem services and natural features of importance on
rivate land as a low-cost option for government to complement
ublic protected areas. A conservation covenant may  be defined
s “a promise contained in a deed to land or real estate which is
inding upon the current owner and all future owners. It defines
he limitations, conditions or restrictions on the use of that land”
DSEWPaC, 2010). Covenants are typically entered into voluntarily
nd result in a change in property rights (i.e., limits the landholder’s
bility to exercise one or more of their ‘bundle of property rights’,

.g., vegetation clearing, cattle grazing, property development),
nd may  require a commitment to a management agreement (e.g.,
trategies, actions, performance indicators) (Binning and Young,
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1997). Covenants can be tailored to individual properties and land-
holders’ circumstances, resulting in a degree of flexibility, yet they
must remain consistent with the requirements of the administer-
ing institution and relevant legislation (Kabii and Horwitz, 2006).
Examples of covenant programs include United States Conserva-
tion Easements (Merenlender et al., 2004), Canadian Conservation
Agreements (The Nature Conservancy of Canada, 2011) and Aus-
tralian conservation covenants and agreements2 (Table 1). As of
2010, in the United States and Australia, these covenants pro-
tected 190,200 km2 (Chang, 2011) and 30,280 km2 (Table 1) of land,
respectively. The increased use of covenants has been due, in part,
to the inadequacy of funding and government commitments to
establish new public protected areas (Jenkins and Joppa, 2009;
Joppa and Pfaff, 2009; Knight, 1999; Langholz and Lassoie, 2001). In
addition, public protected areas are unlikely to capture all ecosys-

tems, particularly those smaller ecosystems on private land that
may  not be available for public protection due to cost of purchase

2 In Australia, each State or Territory administers its own  covenant or agreement
program. The Commonwealth Government also has mechanisms to apply covenants
under the Environment Protection and Biodiversity Conservation Act (1999).

dx.doi.org/10.1016/j.landusepol.2012.03.009
http://www.sciencedirect.com/science/journal/02648377
http://www.elsevier.com/locate/landusepol
mailto:vanessa.adams@cdu.edu.au
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Table 1
Pre-dominant state-based government conservation covenant programs in Australia. Number of covenants and area protected figures current as at June 2011.

State Program No. covenants Area protected (km2) Average protected area (km2) Can mineral extraction occur?

New South Wales Conservation
Agreements Program

298 1328 4.5 Yesa

Queensland Queensland Nature
Refuge Program

379 20,780 55.3 Yesb

South Australia Heritage Agreement
Program

1455 6208 4.3 Yesc

Tasmania Private Land
Conservation Covenant
Program

633 787 1.2 Yesd

Victoria Trust For Nature
Conservation Covenant
Program

1030 427 0.4 Yese

Western
Australia

Conservation Covenant
Program (National
Trust of Australia
(WA))

150 620 4.1
Yesf

The Nature
Conservation Covenant
Program (Department
of Environment and
Conservation)

120 127 1.1

a National Parks and Wildlife Act 1974, Division 4, Section 47J (5).
b Nature Conservation Act 1992, Part 4, Section 27 (1).
c Native Vegetation Regulations 2003 under the Native Vegetation Act 1991, Part 2, Section 5 (1), (zc) and (zd).
d Mineral Resources Development Act 1995, Part 1, Section 6.
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e Mineral Resources (Sustainable Development) Act 1990, Part 1, Section 6.
f Mining Act 1978, Part 3, Division 3, Section 27.

r willingness of landholders to sell (Adams et al., 2011; Figgis,
004; Pasquini et al., 2011).

Despite a global increase in the protected area network (of
hich covenants represent one protection mechanism), there exist

everal ongoing threats to their security, that is, “the relative
trength of the protection agreement in place, specifically, the
evel of authority that can sign and revoke/dissolve an agree-

ent” (Fitzsimons, 2006, p. 367). Public protected areas are
xperiencing a potentially widespread process of downgrading,
ownsizing and degazettement (Mascia and Pailler, 2011). The
ost recent cases of downgrading, downsizing and degazettement

ave largely occurred in response to industrial-scale petroleum
nd mineral extraction (Mascia and Pailler, 2011). Countries that
urrently have proposed protected area downgrades include the
nited States, New Zealand, Zimbabwe and Indonesia, each hav-

ng created legislation that allows for these downgrades to enable
ineral exploration and extraction in response to private sector

equests (Mascia and Pailler, 2011). For private protected areas,
 similar trend of requests to change or remove the conserva-
ion status of land has been observed, such as for Conservation
asements in the United States (Rissman and Butsic, 2010). In
hese cases, the landholders, who may  have applied the pro-
ected area themselves or inherited it from a previous landholder,

ade the request for amendments to the easement to gener-
te a private benefit from the protected area that could not
e obtained with the covenant in place (Rissman and Butsic,
010).

In Australia, the threats to the permanence of land to which a
ovenant has been applied exist primarily because the application
f a covenant does not exempt that land from mineral exploration
nd extraction. Relevant mining legislation in the different Aus-
ralian jurisdictions clearly explains that private land (freehold and
easehold), including land with a covenant in place, is not exempt
rom mining activities. That is, it is not so much a problem of down-

rading in Australia, but rather the governments seeking to support
onservation mechanisms on private lands that allow them to meet
heir various conservation commitments without prohibiting exist-
ng or future mineral access rights.
In  this article, we  focus on conservation covenants on private
land, and examine the potential social and ecological risks of down-
grading or degazetting covenants to exercise mineral use rights,
which arise when ‘topsoil’ and subsoil or ‘mineral’ use rights are
decoupled. We  use Australia as a case study, where there is an
ongoing debate surrounding the security of conservation covenants
and whether covenants should provide protection from mineral
exploration and extraction, given the potential for negative effects
of mining activity on protected natural values. In particular, we
aim to highlight social inequities in the establishment of these pri-
vate protected areas, whereby landholders are encouraged by the
government to apply a perpetual conservation covenant to protect
ecosystem services at their private cost (e.g., the Delbessie Agree-
ment, DERM, 2007), without any surety of their investment. The
social consequences of such a policy contradiction (i.e., that mining
can be permitted in an area that has been formally recognized to
be of conservation value) are explored.

While our article focuses on Australia, similar problems may
arise in other nations where covenants are currently being used
or explored for conservation on private lands and where mining
is a prevalent economic activity. Through our case study, we high-
light the potential pitfalls for other nations who use or intend to
use covenants to secure biodiversity conservation on private land,
which has decoupled use rights. We  first outline the land use rights
in Australia, then discuss the distribution of costs and benefits
under four generic use rights scenarios and lastly we present a case
study of the Queensland Nature Refuge program, giving particu-
lar consideration to the social consequences associated with the
competing conservation and mineral extraction policies.

Land use rights in Australia

Private landholders in Australia are entitled to exclusive pos-
session of the land and the right to use the land for income or

other legal purposes (e.g., intensive commercial uses such as graz-
ing and agriculture, or conservation). These rights apply to freehold
(i.e., where the landholder holds the land title and thereby has
permanent possession of the land) and leasehold (i.e., where the
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andholder holds a land tenure contract with a State or Territory
overnment that awards possession for a specified time, area and
urpose) land, both tenures which are effectively managed as ‘pri-
ate land’ (Fitzsimons and Wescott, 2004). By voluntarily placing

 covenant on a property, the landholder chooses to restrict their
use rights’, or what we call ‘topsoil use rights’, defined as the right
o utilize the topsoil, in accordance with relevant legislation and
egulations. Topsoil rights include the top layers of the soil and
andscape features. These rights, including cattle grazing and crop
roduction, may  be restricted under a covenant, based on the extent
o which they are considered to be incompatible with the core
urpose (i.e., conservation) of the covenant.3

Yet, when a covenant is established, the relevant state govern-
ent in Australia does not prohibit the issuing of new mineral

xploration and extraction permits, as is common in the case of
ational parks (e.g. New South Wales, 1990; Queensland, 1989).
ather, the government reserves the right to issue exploration and
xtraction licenses in areas that have a covenant, as well as those
reas that do not. That is, the government retains the rights to
ccess subsurface minerals, referred to here as ‘mineral use rights’,
nd can therefore issue both exploration and extraction permits to
hird parties to enter private property for mineral exploration and
xtraction purposes. This legal structure creates an inequitable situ-
tion in which landholders are typically responsible for the costs of
stablishing a covenant and maintaining that area, but incur the risk
f losing the resultant conservation benefits if mineral extraction
ights are exercised. Meanwhile, the government receives the con-
ervation benefit from the covenant without many of the associated
osts.

istribution of costs and benefits under different land use
cenarios

We explored the distribution of costs and benefits to the land-
older, the holder of topsoil use rights, and government, the
older of mineral use rights, under different land use scenarios to
emonstrate the equity issues that arise when topsoil and mineral
se rights are decoupled and not aligned to achieve concomitant
conomic and environmental goals. We  present four hypotheti-
al scenarios in which we considered a combination of factors
ncluding whether use rights are coupled (where a single entity
r individual holds both topsoil and mineral rights) or decoupled
where multiple entities or individuals held the rights separately).
he scenarios in which use rights are decoupled reflect the land use
ights structure of Australia while the coupled use right scenarios
eflect common land use right structures in other countries and
rovide a useful comparison. We  considered the direct economic
osts (including opportunity costs) and benefits, and ecological
osts and benefits associated with each scenario. In the scenarios
n which the landholder has placed a covenant on their land, we
ssume that the covenant protects the biodiversity values of the

roperty and may  also qualify as an IUCN recognized protected
rea that contributes to state and national targets for biodiver-
ity conservation.4 We  assumed that the spatial distribution of

3 In some Australian states, for example Queensland, "Leases granted for pastoral
urposes may  be used only for grazing or agriculture. Although a lease is issued
or a primary purpose (such as those listed above), the Minister has the power
o  approve the conduct of additional or fewer uses on the subject land for the
erm of the lease, provided any amendments complement the original purpose"
ERM, 2010a.  A guide to land tenure under the Land Act 1994. Available from:
ttp://www.derm.qld.gov.au/land/state/pdf/land tenure qld.pdf (accessed May  30
011).
4 Queensland Nature Refuges are recognized as IUCN class V and VI protected

reas; however private protected areas may  qualify as IUCN Class I–VI categories
epending on factors such as the security and permanence of the protected area
Policy 30 (2013) 114– 119

minerals and conservation values overlap as an estimate of the
worst case scenario but recognize that in some instances mining
could occur near an area that has a covenant without negating con-
servation features. We  also recognize that mining strategies vary
in their effect on topsoils, but assume as a worst case scenario that
they fully affect conservation values. We  assumed in our scenarios
that when a landholder exercises their topsoil use rights for pro-
duction purposes, that associated land management practices may
have both positive and negative effects on conservation values. For
example, changes in fire regime and an increase in weed distri-
bution, coupled with long-term grazing, have been implicated in
the decline of Northern Australia’s mammals and granivorous birds
(Franklin et al., 2005; Kutt and Woinarski, 2007). Land manage-
ment practices in low impact grazing systems that reduce threats
to production value (e.g., uncontrolled fires and weeds), however,
can benefit the natural values on the property (Adams et al., 2012).
Lastly, we  assume that the landholder does not receive any financial
benefits from the covenant as a worst case scenario. This outcome
is not always the case because covenants may be associated with
stewardship payments or councils may  offer rate (property tax)
reductions on land to which a covenant has been applied (e.g. both
of these types of benefits were examined in a study in Queensland,
Moon and Cocklin, 2011a).

In  the first two scenarios we explored the existing Australian
case of ‘decoupled’ use rights and in the third and fourth scenarios
we explored the distribution of benefits and costs for ‘coupled’ use
rights. In scenario 1, the landholder has established a covenant and
voluntarily restricted their topsoil use rights such that only com-
patible and sustainable land uses may  occur within the covenanted
area (e.g., restricted grazing or agricultural activity as is common on
Queensland properties that have a covenant). The direct economic
costs of maintaining the covenant, as well as the opportunity costs
of restricting topsoil use rights, are borne by the landholder. Yet
in this scenario, the government has exercised its rights to extract
minerals. Therefore, the ecological benefits of the covenant are less-
ened or negated by the mineral extraction, the landholder does not
benefit from the mineral extraction and the government receives
economic benefits from the mining exploration and extraction. In
scenario 2, the landholder and the government both voluntarily
restrict their use rights to establish the covenant, therefore the
direct financial costs of maintaining the covenant are borne by the
landholder, but both the landholder and government may  experi-
ence opportunity costs by restricting their use rights. In scenario 3,
the landholder holds both the topsoil and mineral use rights and
has voluntarily restricted both rights to establish a covenant and
has borne the costs. Therefore, all maintenance and opportunity
costs are borne by the landholder. In scenario 4, the landholder
exercises their use rights and bears the costs and accrues the ben-
efits (both ecological and economic) of land use and/or extraction.
The associated land use and management practices may  have pos-
itive and/or negative effects on conservation values, depending on
which actions the landholder undertakes.

A comparison of scenarios 1 and 3 demonstrates most clearly
how decoupling topsoil use rights from mineral use rights creates
an inequitable distribution of benefits and costs of conservation
covenants. When use rights are decoupled, the landholder incurs
the costs of conservation, but does not derive any benefits of min-
eral extraction; when use rights are coupled, the landholder is

in control of the costs and benefits derived from their land. The
costs and benefits in scenario 1 are distributed inequitably with the
direct costs of the covenant borne fully by the landholder and the

(see Fitzsimons, 2006). IUCN Class I–VI protected areas contribute to national targets
to  meet international commitments such as the Convention on Biological Diversity
2020 target to protect 17% of all terrestrial habitats (UNEP, 2010).

http://www.derm.qld.gov.au/land/state/pdf/land_tenure_qld.pdf
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enefits associated with mineral extraction flowing to the govern-
ent. Scenario 2, however, demonstrates that costs and benefits

an be equitably distributed, even if use rights are decoupled, so
ong as the landholder and the government both choose to restrict
heir use rights in favor of conservation over extraction.

ueensland Nature Refuges – a case study

To examine the current situation regarding use rights of
ovenants, we selected Queensland, Australia, as a case study. The
tate of Queensland has more land under covenant (referred to as
ature Refuges) than any other Australian jurisdiction (Table 1).
he Queensland Government has committed to add 120,000 km2 of
and to the reserve system, 40,000 km2 of which will be in national
arks, bringing the total protected area to 200,000 km2 by 2020
Anna Bligh Premier of Queensland, 2008). The Queensland Gov-
rnment’s commitment means that two thirds of the intended
xpansion will fall on other public lands, such as state forests, and
rivate land (DERM, 2010b). This proposed expansion represents

 potentially large increase in the extent of land under private
onservation. Moreover, since 2007, the Queensland Government
as committed $5.7 million through the NatureAssist program to
rovide financial incentives for on-ground work to encourage land-
older enrolment in the Nature Refuge program.

Despite a firm commitment to conservation, the Queensland
overnment continues to issue exploration permits for coal and
ther mineral resources within the protected area estate, including
esource Reserves, State Forests, Timber Reserves, Forest Reserves
nd Nature Refuges. Of the 284 IUCN Class III–VI protected areas
n Queensland (excluding Nature Refuges), 53 have applications
nd 173 have approved exploration permits within their bound-
ries (DERM, 2011a; DME, 2011a,b,c),  which demonstrates that the
hreat to the protected area estate is of concern. Similarly, there are
73 current mineral exploration permits within the boundaries of
49 of the 379 Nature Refuges, with some Refuges having mul-
iple active exploration permits within their boundaries (DERM,
011b; DME, 2011a,b,c)  (Fig. 1). Of the 273 permits for exploration
n Nature Refuges, 186 were approved after the Nature Refuge was
azetted and therefore the conservation value and intended use of
he property was known by the Queensland Government (DERM,
011b; DME, 2011a,b,c).

While the Nature Refuge program plays an important role in
omplementing national parks to meet the Queensland Govern-
ent’s conservation objectives (DERM, 2010b),  the Queensland

conomy is strongly linked to the mining sector, which repre-
ented 9.7% of gross state product in 2007 (DME, 2007). There is

 strong likelihood that mineral deposits and rare, threatened or
ndangered ecosystems will in some instances overlap and hence
here exists a potential conflict in the Queensland Government’s
conomic and conservation policies. For instance, between June
006 and March 2008 the Queensland Government issued four
ermits for exploration within the Bimblebox Nature Refuge, an
0 km2 private protected area gazetted in 2003 and located in one
f Australia’s 15 national biodiversity hotspots (DSEWPaC, 2003).
s of 2011, an application for a mineral extraction lease and mineral
xtraction development license had been submitted for coal min-
ng in Bimblebox, but the status of the application is not yet known.
n 2007, the Queensland Government also issued an exploration
ermit for coal resources in the Avocet Nature Refuge, causing the

andholder, who had contributed thousands of hours of voluntary
ctivity to improve the ecological integrity of his Refuge since its
stablishment in 2003, to seek to revoke the agreement in protest

f a “devious, hypocritical and uncaring government” that failed
o assist him in protecting part of the nation’s biodiversity (Nature
efuge Landholders Association, 2010, p. 2).
Policy 30 (2013) 114– 119 117

Social consequences of policy contradictions

The threat of mineral extraction to Nature Refuges in Queens-
land has not gone unnoticed. Individual Nature Refuge owners
(e.g., Bimblebox) have established their own websites to inform
the community of mineral extraction threats in an effort to gar-
ner support. Environmental lobby group Friends of the Earth have
staged protests to stop coal exploration in Nature Refuges (Friends
of the Earth, 2010), which have been reported on in the popular
media, including the Sydney Morning Herald newspaper (Agius,
2010) and the Australian Broadcasting Corporation, the national
broadcaster (Fitzpatrick, 2010). AgForce, an industry body repre-
senting Queensland’s rural producers, reports on their website that
many Nature Refuges are currently under mineral exploration per-
mits and “a handful have been subject to exploration” (AgForce,
2011). The Nature Refuge Landholders Association (NaRLA) pub-
lished a special edition of their newsletter in May 2010, dedicated to
the conflict between biodiversity conservation and mineral extrac-
tion interests, and stated: “While mining has long been a threat
to remnant ecosystems, native fauna, water supplies and human
health, we  are now seeing that many types of “protected areas”
present little obstacle for mining” (NaRLA, 2010, p. 1).

In fact, during our own  research (e.g., Moon and Cocklin,
2011a,b), in which we  have conducted interviews with landholders
in Queensland regarding conservation issues, questions have been
raised about the level of security afforded to biodiversity through
the Nature Refuge program. Two landholders with Nature Refuges
expressed disappointment at the lack of security of their covenant:

“We’ve put the Nature Refuge on, thinking it would be sacro-
sanct, like a national park or close to it, and we realised that
there is ministerial power to change whatever we agreed to.
But we have since found out that we can still have mining explo-
ration leases taken out over a Nature Refuge. That really, really,
really devalues the Nature Refuge in my eyes. There’s enough
stuff that can be dug up. If someone’s put a Nature Refuge in, go
around it”.

And:

“We  thought the place would be run like a national park. But
now we’ve got prospectors out here on the place looking for
tin, have had for 2 years. They make more money out of royal-
ties [from minerals] than they do on conservation, so hopefully
something will get sorted out, so that a place like this, that is
solely a conservation area, can be ear marked in legislation that
it can be exempt from mining.”

AgForce recently surveyed their members who have Nature
Refuges on their property, and found that for most, “the threat
of mining on Nature Refuges is an issue of concern” (AgForce,
2011).

Ultimately, protecting biodiversity on private land through
conservation covenants and easements requires landholders to
commit their time, money and energy. The exercise of mineral
use rights that are counter to the landholder’s conservation com-
mitment can diminish the legitimacy of conservation covenant
programs, and may  ultimately result in reduced participation. We
believe the high profile nature of the Bimblebox Nature Refuge min-
ing case (ABC News, 2011; Landline ABC News, 2011) hints at the
conflicts that may become common place if mining is permitted
in areas that have conservation covenants. Government reform on
use rights in Australia will undoubtedly serve to avoid an increase
in such conflicts, through the provision of strengthened covenants
security and transparency.
We  acknowledge that biodiversity and minerals are public
goods. Therefore, we do not recommend nationwide coupling of
topsoil and mineral use rights in Australia, such that landholders are
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Fig. 1. State of Queensland and 149 Nature Refuges that have current app

iven mineral use rights. Yet, when biodiversity values are assessed
o be of sufficient value to justify the application of a conserva-
ion covenant, we do suggest that a similar process to that used
o establish a national park in Queensland be taken. In the case
f national parks, all relevant departments, including the Depart-
ent of Mines and Energy, are consulted to determine what other

riorities might exist for the property before a national park is
eclared. If there are other priorities, such as existing mining or
imber permits, these permits must first expire so that all other
nterests are removed (e.g., no mineral exploration and extraction

ermits would be renewed and the government would commit to
ot issuing any further permits) and then gazettal of the national
ark will proceed.5 If such a process was used for covenants,

5 See the Queensland Government Department of Environment and Resource
anagement website for more detail http://www.derm.qld.gov.au/parks and

orests/managing parks and forests/principles/how parks are declared.html.
 exploration permits (include coal, mineral, petroleum or multiple types).

competing priorities, such as existing mineral exploration per-
mits, could be identified at the outset of the covenant and while
competing interests are being resolved, a temporary covenant or
management agreement could be implemented. Once all explo-
ration and/or mining permits were resolved or expired, a full
covenant could then be placed on the property and both the gov-
ernment and the landholder could jointly restrict their use rights to
ensure the conservation status of the property. This approach could
better ensure the secure protection of biodiversity and other public
goods from the threat of mining, in addition to an equitable distri-
bution of costs and benefits when landholders restrict their use
rights through the application of a conservation covenant. We  rec-
ognize that were this recommendation adopted, governments may
be reluctant to offer covenants to landholders. We  believe, how-

ever, that the government commitments to meeting conservation
targets, such as the Queensland Government’s promise to protect
20 million hectares by 2020, should be given equal consideration
to economic policies to avoid existing contradictions.

http://www.derm.qld.gov.au/parks_and_forests/managing_parks_and_forests/principles/how_parks_are_declared.html
http://www.derm.qld.gov.au/parks_and_forests/managing_parks_and_forests/principles/how_parks_are_declared.html
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